STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

MADERA UNI FI ED TEACHERS

ASSCCI ATI ON, CTA/ NEA,
Charging Party, Case No. S-CE- 1299

V. PERB Deci si on No. 817

MADERA UNI FI ED SCHOOL DI STRI CT, June 19, 1990

Respondent .

Appearance: California Teachers Association by D ane Ross,
Attorney, for Madera Unified Teachers Association, CTA/ NEA

Bef ore Shank, Camlli and Cunni ngham Menbers.
DECI Si AND R

CUNNI NGHAM  Menber: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by the Mdera
Uni fi ed Teachers Associ ation, CTA/NEA of a Board agent's
di sm ssal (attached hereto) of its charge that the Madera Unifi ed
School District violated section 3543.5 of the Educati onal
Enpl oynent Rel ations Act. (Cov. Code, sec. 3540 et seq.) W
have reviewed the dismssal and, finding it free of prejudicial
error, adopt it as the decision of the Board itself.

The unfair practice charge in Case No. S-CE-1299 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Shank and Cam | li joined in this Decision.



STATE OF CALIFORNIA - GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Oct ober 18, 1989

Di ane Ross

California Teachers Associ ation
P.O Box 921

Burlingame, CA 94011-0921

Re: Madera Unified Teachers Assogciation v. de Unified Schoo
District. Unfair Practice Charge No. S CE-1299

Dear Ms. Ross:

On Septenber 18, 1989, the Madera Unified Teachers Associ ation
(Association) filed an unfair practice charge agai nst the Mdera
Uni fied School District (District) alleging a violation of
section 3543.5(a), (b) and (c) of the Educational Enpl oynent

Rel ati ons Act (EERA). Specifically, you charged that the
District has unilaterally determned to termnate the health

i nsurance agreed upon in the collective bargai ning agreenent

bet ween the parties, which expired June 30, 1989.

| indicated to you in ny attached letter dated October 2, 1989
that the above-referenced charge did not state a prim facie
case. You were advised that if there were any factual

i naccuracies or additional facts that would correct the
deficiencies explained in that letter, you should anmend the
charge accordingly. You were further advised that unless you
anended the charge to state a prima facie case, or withdrew it
prior to Cctober 10, 1989, the charge would be di sm ssed.

| have not received either a request for w thdrawal or an anended
char ge. | amtherefore dismssing the charge based on the facts
and reasons contained in ny October 2, 1989 letter.

Right to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Adm nistrative Code, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nmust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States mail postmarked no
|ater than the last date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of Civil
Procedure section 1013 shall apply. The Board's address is:



Publ i c Enpl oynent Rel ations Board
1031 18th Street
Sacr anent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty cal endar days
follow ng the date of service of the appeal (California

Adm ni strative Code, title 8, section 32635(b)).

rvi

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Adm nistrative Code,
title 8, section 32140 for the required contents and a sanple
form) The docunment will be considered properly "served" when
personal |y delivered or deposited in the first-class mail postage
paid and properly addressed.:

Extensi on_of Tine

A request for an extension of time in which to file a docunent
with the Board itself nust be in witing and filed wwth the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the time required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpani ed by proof
of service of the request upon each party (California

Adm ni strative Code, title 8, section 32132). '

Fin t

If no appeal is filed within the specified tine limts, the
dism ssal will beconme final when the tine limts have expired.
Si ncerely,

Bernard MMoni gl e
Staff Attorney

At t achnment

cc: Robert Stroup



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Cct ober 2, 198 9

Di ane Ross

California Teachers Associ ation
P.O Box 921

Burlingame, CA 94011-0921

Re: Madera Unified Teachers Associationv. Mdera Unifjed School
District, Unfair Practice Charge No. S-CE-1299

WARNI NG LETTER
Dear Ms. Ross:

On Septenber 18, 1989, the Madera Unified Teachers Associ ation
(Association) filed an unfair practice charge agai nst the Madera
Uni fied School District (Dstrict) alleging a violation of
section 3543.5(a), (b) and (c) of the Educational Enpl oynent

Rel ations Act (EERA). Specifically, you charged that the
District has unilaterally determned to termnate the health

i nsurance agreed upon in the collective bargaining agreenent

bet ween the parties, which expired June 30, 1989.

| nformati on supplied with your charge reveals the following. The
parties were signatory to a collective bargai ning agreenent which
expired June 30, 1989. Article XXIl of that agreenent is titled,
"Salary and Fringe Benefits.” Section 22.4 calls for health

i nsurance through the Central Valley Trust. Article VII

contains a grievance procedure which permts "Salary and Fringe"
grievances to be filed by the Association. The procedure ends in
bi nding arbitration. On August 22, 1989, the District's Board of
Trustees voted to termnate the health insurance contract with
the Central Valley Trust. The plan is to be termnated by a
30-day notice of termnationto be given after Septenber 28, 1989.
The Association and the District are bargai ning over a new
contract but no agreenment has been reached.

Section 3541. 5(a)(2) of the Educational Enploynent Rel ations Act
(EERA) states, in pertinent part, that PERB,

"shall not. . . issue a conpl ai nt agai nst
conduct al so prohibited by the provisions of
the. . . [collective bargaining agreenent in
effect] between the parties until the

gri evance machinery of the agreenment, if it
exi sts and covers the matter at issue, has
been exhausted either by settlenent or

bi nding arbitration.



In Lake FElsinore_School Distrigt. (1987) PERB Decision No. 646,
PERB held that this section established a jurisdictional rule
requiring that a charge be dism ssed and deferred if: (1) the
gri evance machi nery of the agreenment covers the matter at issue
and culmnates in binding arbitration; and, (2) the conduct
conpl ained of in the unfair practice charge is prohibited by the
provi sions of the agreenent between the parties. PERB Rule
32620(b)(5) (California Adm nistrative Code title 8,

section 32620(b)(5)) also requires the investigating board agent
to dismss a charge where the allegations are properly deferred
to binding arbitration.

These standards are net with respect to this case. First, the
gri evance machi nery of the agreement/ MU covers the dispute
raised by the unfair practice charge and cul m nates in binding
arbitration. Second, the conduct conplained of in this charge,
the District's decision to termnate the agreed upon health

i nsurance, is arguably prohibited by section 22.4 of the MOU.

In Anaheim Gty _School_District (1983) PERB Decision No. 364,
PERB hel d that unless the parties to a contract expressly
indicate a contrary intention, it is presuned that an arbitrator
will resolve all disputes "arguably arising under the contract.”
In that case, the Board found that the District had commtted an
unfair practice by refusing to arbitrate a dispute that involved
uni l ateral acts occurring_subsequent to _expiration of the
contract.

In this case the District's alleged violation of the contract

al so occurred subsequent to the expiration of the contract.
Nothing in the parties' expired contract indicates that an
arbitrator should not resolve all disputes "arguably arising
under the contract," including those involving fringe benefits.
Nor have the parties argued that fringe benefits are not subject
to the grievance and arbitration procedure.

Accordingly, this charge nust be deferred to arbitration and w ||
be dism ssed. Such dismssal is without prejudice to the
Charging Party's right, after arbitration, to seek a repugnancy
review by PERB of the arbitrator's decision under the Dry_Creek
criteria. See PERB Regulation 32661 (California Adm nistrative
Code, title 8, section 32661); _Los Angeles Unified Schoo

District (1982) PERB Decision No. 218; Dry_Creek Joint Elenentary
School District. (1980) PERB Order No. Ad-8la.

If you feel that there are any factual inaccuracies in this
letter or any additional facts which would require a different
concl usion than the one expl ai ned above, please anend the charge
accordingly. This anended charge should be prepared on a
standard PERB unfair practice charge formclearly |abeled First
Amended Charge, contain all the facts and allegations you wish to
make, and be signed under penalty of perjury by the charging
party. The anmended charge nust be served on the respondent and
the original proof of service nust be filed wwth PERB. If | do



not receive an anmended charge or w thdrawal from you before

October 10, 1989, | shall dism ss your charge without |eave to
anmend. If you have any questions on how to proceed, please cal

me at (916) 322-3198.

Si ncerely,

Bernard McMni gl e
Staff Attorney



